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Title/Name:  Rapanos and Carabell Decision 

 

Location:  NA
Project Description:  In June 2006 the Supreme Court made a decision regarding the Rapanos and Carabell cases.  As a result, COE and EPA will be conducting more thorough reviews and analysis when determining whether a particular water body is subject to Clean Water Act (CWA) Section 404 jurisdiction (i.e. whether the water body is a jurisdictional “water of the United States”). The Supreme Court decision requires that, in certain circumstances, a “significant nexus” evaluation be conducted to support jurisdictional and non-jurisdictional determinations. In response to the court’s decision, the Corps and EPA issued Rapanos guidance: 

• The guidance directs the agencies to more thoroughly document jurisdiction using a standardized form, and to post results on the Corps districts’ websites. 

• The guidance identifies, as generally non-jurisdictional under the CWA, erosional features, swales, small washes (characterized by low volume, infrequent, and short duration flow), and many ditches excavated wholly in and draining only uplands. 

In addition, the guidance requires that many determinations be elevated to EPA regional and/or EPA/Corps HQ for review. 

Appropriation Category:  Regulatory

Authority:  Section 404 of the Clean Water Act (CWA)  

            

Project Sponsor/Customer:  NA
Congressional Interests: NA
Current Status:  Corps and EPA offices are using the guidance to make jurisdictional determinations.  In response to the Supreme Court's SWANCC (2001) and Carabell-Rapanos (2006) Supreme Court decisions, the Committee on Transportation and Infrastructure has held at least one hearing to investigate the jurisdictional scope of the Clean Water Act.  
Issues:  Jurisdictional determinations are requiring substantially more time to complete as a result of the guidance.  This is resulting in increased complaints from applicants about the time it takes to process their requests.
Path Forward:  The Corps and EPA will continue to follow the guidance.  
Project Manager:  NA
